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1. Introduction: A relevant practice of provisional application of treaties for international or-
ganizations

Conventional practice for the European Union has been based on the application of the provisional title for agree-
ments concluded with third states and other international organizations. Provisional application has become a classic
recurrent of conventional practice for the European Union (Paz, 2019). Provisional application agreements of the
Union are cited in numerous cases such as Free Trade Agreements that are concluded with third states, the Compre-
hensive Economic and Trade Agreement with Canada (CETA)!, the Association Agreement between the European
Union and Ukraine of 2014, the Partnership and Cooperation Agreement between the Union and Iraq of 2016, as well
as economic partnership agreements with third states®. The use of the mechanism under investigation by the Union

1For the text see: https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/canada/eu-canada-agreement_en

2In particular, we can mention the Free Trade Agreement between the European Union and South Korea 0of 2010 and the Framework Agreement between
the European Union and its Member States on the one hand, and South Korea of 2010; the EU-UK Trade and Cooperation Agreement of 2021; the
Stabilisation and Association Agreement between the European Union and its Member States and Montenegro of 2007; the Association Agreement with
the Republic of Moldova of 2014; the Agreement on Cooperation and Political Dialogue between the European Union and Cuba from 2016; the Agreement
between the European Union and Cape Verde on certain aspects of air services of 2011; the two Euro-Mediterranean Aviation Agreements, concluded
between the Union and its Member States and with Jordan and Israel which are signed in 2006, 2010 and 2013; the Strategic Partnership Agreement
between the European Union, its Member States and Japan of 2018; the Enhanced Partnership and Cooperation Agreement between the Union, its Member
States and Kazakhstan of 2017; the Cooperation Agreement on Partnership and Development between the European Union and its Member States and
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highlights the characteristics that are part of the external action of the, as a structural paradigm for the organization
in a general way (Garzon, 2007)>. The agreements applied provisionally by the Union are mixed and concluded
between the Union and its member states and by third states on the other side. The relative use for the institute allows
the Union to have an implementation for the measures of a contractual type, such as exhaustion of the procedure,
which concludes agreements in force, where ratification by each Member State of the Union is required.

2. The procedural process that is provided for by Art. 218 TFEU

Article 218 of the Treaty for the Functioning of the European Union (TFEU) (Blanke & Mangiamelli, 2021;
Kellerbauer, Klamert, & Tomkin, 2024), through a procedure of negotiation and conclusion of agreements with third
states and organizations, is connected with the recourse to provisional application, which is regulated in this regard.
According to art. 5 the Council after proposal by the negotiator has adopted decisions for the signature and provisional
application of the agreements of the Union.

The relevant provision according to primary law and the institute is not surprising and considers that the European
Union has made use of the relevant mechanism under investigation (Flaesch-Mougin & Blosse-Platier, 2014). The
Treaty of Lisbon has precisely set out the institutional structure of the Union in relation to its external action and has
traditionally maintained the relevant competence to decide on the provisional application of the treaties. The intro-
duction of the TFEU has regulated the provisional application of the treaties, as a legal framework for the work of
the Council also attributing the relevant competence to authorise commitments provisionally by the Union.

Art. 218 TFEU (Blanke & Mangiamelli, 2021; Kellerbauer, Klamert, & Tomkin, 2024) continued with the disci-
pline that outlines the procedure for negotiating international agreements involving various institutions of the Union.
The procedure of the provisions has made it complex and has reconstructed the competences of various European
institutions in the area of provisional application of agreements. The Council has retained the decision-making power
for the provisional application of treaties. Art. 218 TFEU has precisely followed the functions of the Commission,
the High Representative for the Common Foreign and Security Policy (CFSP), the European Parliament and the Court
of Justice of the European Union (CJEU). The provisional application of an agreement implied roles for various
institutions that are attributed by Art. 218 TFEU (Blanke & Mangiamelli, 2021; Kellerbauer, Klamert, & Tomkin,
2024) in various European institutions to provisional application.

3. European Commission and High Representative for Foreign Affairs and Common Security
Policy. An important phase of negotiation continues

Paragraph 5 of Art. 218 TFEU proposes a negotiation, with which the Council authorized the provisional application
of the agreement. The letter of the rule and the decision-making power puts the Council in the place of the negotiator,
that is, an important role for the signature of an agreement. The negotiator evaluates the opportunity to use the mech-
anism of specific cases. The negotiator assumes a propulsive role in the internal decision-making process of the Union
to reserve the competence and the proposal for provisional application for the Council. The Union has the right to
reserve and advance the competence for provisional application to the Council. The negotiator designates to the
Council the function in the matter of the agreement and as provided for by the treaties. The role of negotiator for the
agreements and on behalf of the Union has been assumed by the Commission or by the High Representative for
Foreign Affairs and Common Security Policy.

According to Art. 207 TFEU, the responsible fof the initiation and continuation of negotiations for trade agree-
ments is the Commission. The agreements relating to the Common Foreign and Security Policy, negotiations with
third countries and other international organisations are followed by the High Representative for Foreign Affairs and
the Common Security Policy after referral and within the Union's representation for matters that are part of the Com-
mon Foreign and Security Policy (CFSP). The negotiator has the power of a wide margin of discretion that is

the Islamic Republic of Afghanistan of 2017; the Interim Agreement with a view to an Economic Partnership Agreement between the European Union
and its Member States, of the one part, and the Central African States; the Economic Partnership Agreement between the European Union and Ghana of
2016, etc.

3 According to the author: “(...) particularités des relations extérieures de la Communauté rendaient inévitable le recours a cette applica-
tion. C’est le cas notamment de la ‘mixité’ qui implique que la compétence pour la conclusion de certains accords appartienne ensemble
4 la Communauté et a ses Etatsmembres, avec comme corollaire un retard considérable a I’entrée en vigueur di au respect des procédures
internes propres a chaque Etat membre (...) résultant de la participation croissante de la Communauté a des conventions multilatérales
ou I’entrée en vigueur se fait parfois longuement attendre en fonction du nombre de ratifications ou d’adhésions requises (...)”.
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respected by the Council. The formulation of the relevant proposal and the provisional application of an agreement
evaluate the role of the negotiator in an autonomous and discretionary manner. The role of the European Commission
and the High Representative for the formation of the will of the Union in the area of provisional application is pre-
sented in a precise and coherent manner with the functions of attribution through the negotiation procedure and the
conclusion of agreements according to Art. 218 TFEU and the conduct of external relations (Muskaj, 2024).

The relevant paragraph 3 provides for the European Commission and the High Representative in the areas of com-
petence to make recommendations to the Council regarding the conclusion of international agreements. It is up to the
institutions to monitor, manage the opportunity for conventional relations and to follow a dialogue with third states
and organizations including the provisional application for representation functions that are part of the work of the
European Commission and the High Representative in the field of the Common Commercial Policy and the CFSP.

3.1 (Follows). The role of the Council

Within the European Union, par. 5 of Art. 218 TFEU attributed to the Council the power to bind for the Union the
provisional application of an agreement, after proposal of the negotiator and of a relative decision, which authorizes
for the signature of the agreement and its provisional application before it enters into force. The relative preliminary
assessment is appropriate for the mechanism that is up to the European Commission. The final decision was taken
exclusively by the Council. The exclusive competence of the Council allows it to authorise the provisional application
of international agreements on behalf of the European Union. The Council has played a primary role for the national
process followed for the formation of consensus and the assumption of contractual obligations on a provisional basis.
The role of the Council is presented in continuity and provides for the definition of functions to the Council for the
external action of the Union to negotiate and conclude agreements with third states and organizations. The signature
and provisional application to conclude them after authorization and decision from the Council leads to a primary
role the European Commission and the High Representative.

The Treaties leave to the Council the implementation and definition for the Common Security and Defence Policy
(CSDP) and for the PSCD also identifying the objectives for the external action of the Union, as well as the external
representation of the Union in relation to the CFSP (Devuyst, 2013). According to Art. 218 TFEU, the Council exer-
cises the relative decisional and discretionary power for the adoption, authorization of a provisional application of
the agreements after request, prior authorization and consultation of the European Parliament for the conclusion of
the agreements. The Treaty of Lisbon has oriented itself towards the competences for the conclusion of international
agreements, extending in an innovative way the prerogatives for the European Parliament and the conclusion of
agreements within the framework of exclusive competences of the Council relating to the decision of the provisional
application of the agreements.

3.2 (Follows): The role of the European Parliament

Under Article 218(5) TFEU, the European Parliament’s consent is not explicitly required for a decision on provisional
application, even when the final conclusion of the same agreement would require such consent. This creates a poten-
tial democratic deficit. Provisional application does not follow the same procedure from the TFEU for the conclusion
of agreements. The TFEU defines its relationship with provisional application and with the competences of the insti-
tutions. The prediction of a decisive, precise role for the provisional application of the treaties headed by the Council
is difficult for the European Parliament and especially for the conclusion of agreements (Flaesch-Mougin & Blosse-
Platier, 2014; Heliskoski, 2020; Liakopoulos, 2025)*. This objection to the procedure provided for by the TFEU has
allowed the Council to unilaterally bind the Union and provisionally to guarantee democratic control over the external
work of the Union, thus motivating the provision of direct intervention by the European Parliament and the related
international commitments. By defining the role of the European Parliament as representative of the citizens of the
Union and for the conclusion of agreements, it was ensured the effective exercise of democratic control over the
Union.

The attribution and decision-making role of the Parliament occurs through the provision of the requirements of the

4Flaesch-Mougin, Blosse-Platier: “(...) Iarticle 218 TFUE identifie plus précisément le role des divers acteurs et prévoit désormais un schémaprocédural
unique bien qu’a déclinaisons multiples. C’est dans ce contexte renouvelé que tous les accordsde 1’Union, quel qu’en soit le domaine, peuvent faire ’objet
de I’application provisoire prévue au paragraphe 5 de I’article 218 TFUE. Cette disposition au contenu succinct confére au conseil un réle majeur qui
apparait en décalage avec 1’évolution de la place du Parlement européen en matiére externe ets’avere délicat a concilier avec 1’accroissement de ses pou-
voirs (...)".
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categories of agreements and their implementation by Art. 10TEU, which is based on representative democracy
(Woolcock, 2010; Devuyst, 2013). The European Parliament and the assembly bodies of international organizations
have ensured a relative representation for the citizens within an institutional architecture for the Union. The provi-
sional application has not replaced the relative procedure for the conclusion of the agreement. The European Parlia-
ment exercises the attribution for the treaties. The provisional application occurs within a conclusion process for the
agreements through the temporary execution of the treaty pending its entry into force. The cases of provisional ap-
plication for the agreements are part of a democratic screening and of the external action to a subsequent intervention
of the European Parliament within the decision-making process for the conclusion of the agreements.

Paragraph 5 of Art. 218 TFEU did not provide for the involvement of the European Parliament but claimed an
active role for the decision-making process, within the framework of the Union, which was related to the provisional
application and international agreements. With the signature for a provisional application of an agreement between
the Union and Chile on fisheries in the South Pacific in 2010, the European Parliament stated that it was not appro-
priate to proceed with provisional application for agreements, which require its prior consent. It reiterated the same
position in the Free Trade Agreement with South Korea in 2010, as well as with the Free Trade Agreements with
Vietnam and India in 2014 after the relevant positions requested by the Council and the European Commission, thus
adopting the relevant decision for the provisional application of the agreements before expressing the relevant consent
of the European Parliament>. The relevant agreement between South Korea and the European Union after the start of
the provisional application of the agreement with the effective date of the regulation of the European Parliament and
of the Council on the implementation of a clause to protect the agreement of 2010, shows the commitment to the
provisional application of an agreement, where the Parliament has expressed its assent to an agreement through the
adoption of the Regulation (Devuyst, 2013). The relevant orientation and general terms of the European Parliament
have been highlighted with the Resolution of 13 March 2014 on the implementation of the Treaty of Lisbon, as well
as with the Resolution of 14 September 2017 on Transparency, Accountability and Integrity of the European Union
Institutions, which put the European Commission and the Council in close cooperation with the European Parliament
in the negotiation phases of international agreements including also the provisional application. The activism of the
European Parliament has allowed the European Commission to adopt an institutional practice, which guarantees the
direct intervention of the European Parliament after its information, proposing to the Council the initial deadline for
the provisional application with a subsequent approval by it®.

The 2020 Agreement of the Union with the United Kingdom on economic and trade cooperation, had as its basis
to regulate their economic and trade relations after Brexit. The decision of the Council, that sought to authorize the
agreement after provisional application on behalf of the Union, was based on the urgency of the situation that sought
the provisional execution of an agreement that remains in the necessary procedures for its entry. The decision of the
Council attested the need to agree through the European Parliament the time for the definitive conclusion of the
agreement’. The need for an immediate provisional application of the agreement in a timely manner and after the
decision of the Council also shows the speed of decision-making for a provision that in a decisive manner, exclusively
in the provisional application sector, the European institutions exemplify it. Therefore, the European Parliament had
not acquired the competence for the provisional application for international agreements. It was noted in this regard:
“(...) occasional cases in which the Parliament expresses its approval of the provisional application of an agreement
has no basis in Article 218TFEU. Such instances are thus best constructed as an expression of political approval (...)”
(Driessen, 2020).

The European Parliament in relation to the provisional application despite the fact that it has not been considered
from par. 5 of Art. 218 TFEU and as emerged from practice has given rise to a procedure for the Union and its relative

SEuropean Parliament resolution of 17 April 2014 on the state of play of the EU-Vietnam Free Trade Agreement (2013/2989(RSP)). OJ C 443,22.12.2017,
p. 64-69

6Von DerLeyen U., “Political Guidelines for the next European Commission 2019-2024”, available on: https://ec.europa.eu/info/sites/default/files/polit-
ical-guidelines-next-commission_en_0.pdf; Hogan P., Briefing, Commissioners designate hearing, September-November 2019, available on:
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/639308/EXPO_BRI1(2019)639308 EN.pdf

7Council Decision (EU) 2020/2252 of 29 December 2020 on the signing, on behalf of the Union, and on provisional application of the Trade and Coop-
eration Agreement between the European Union and the European Atomic Energy Community, of the one part, and the United Kingdom of Great Britain
and Northern Ireland, of the other part, and of the Agreement between the European Union and the United Kingdom of Great Britain and Northern Ireland
concerning security procedures for exchanging and protecting classified information, OJ L 444, 31.12.2020, p. 2-10, “(...) “In view of the exceptional
situation of the United Kingdom in relation to the Union, the urgency of the situation, with the transition period ending on 31 December 2020, as well as
the need to allow sufficient time for the European Parliament and the Council to properly examine the envisaged decision on the conclusion of the
agreements and the texts of the agreements themselves, the agreements should be applied on a provisional basis pending the completion of the procedures
necessary for their entry into force (...)”
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involvement. The collaboration between the European Parliament, the Council and the European Commission in
relation to the provisional application has also been confirmed in the relative agreement for institutional relations
between the European Parliament and the Council. The agreement has specified that the European Commission passes
information to the European Parliament as well as an interinstitutional agreement for relations between the Council
and the European Parliament. The first agreement specifies that the negotiating phases for the treaty: “(...) allow the
Parliament to express its opinion and the Commission to take Parliament into account to the fullest extent possible
.8

Annex III to this framework Agreement specifies that the provisional application of an agreement by the European
Commission passes to the European Parliament except in cases of urgency, which do not allow for further information.
The Rules of Procedure of the European Parliament have changed by giving account to a new interinstitutional ac-
count from 2016 “(...) on better law-making (...)”, which highlighted for the European Commission and the High
Representative and for the European Parliament and the Council the attempt to be able to prove the provisional
application and suspension of an agreement. The European Parliament could invite the European Commission and
the High Representative to explain the reasons for the proposal. The Rules of Procedure provided for a debate. The
European Parliament based on a report of the Parliamentary Committee, which is competent to turn through the
Council the relevant recommendation. It was authorised for the provisional application before the European Parlia-
ment gave consent for its application®.

The institutional agreements and the procedural regulation for the European Parliament have changed from a reg-
ulatory point of view and by Art. 218 TFEU the figure of the European Parliament, that is, its decision-making power
relating to the provisional application for the agreements. The documents are of a predictive nature and relate the
parliamentary prerogatives to a national procedural process for the provisional application in a general way for the
stipulation of international agreements. The involvement of the European Parliament and the national mechanism for
the provisional application and the related collaboration through the European Commission represents and specifies
the principle of loyal collaboration between institutions relating to the functioning of the bodies of the Union.

The active role of the provisional application mechanism includes a varied strategy for the European Parliament.
Such a strategy respects the prerogatives attributed by the Treaties in the field of international agreements. These
make part of Art. 218, par. 20 TFEU, which provides for the hypotheses for the approval, consultation of the European
Parliament with immediate manner. The European Parliament has tried to react to the prerogatives through the refusal
of the approval of the conclusion of an agreement and to the negotiations in the SWIFT agreements and the ACTA
agreement. The European Parliament has called for greater involvement in the negotiation phases of the agreements
(Rosen, 2016; Urban, 2016; Heritier, 2019), i.e. to bring the annulment action before the CJEU according to Art. 263
TFEU through the Council decision for the signature for the provisional application of the bilateral agreements and
precisely for the agreement for the transfer of persons who are suspected of piracy and seized goods, between the
Union and Mauritius in 2011, as well as between the Union and Tanzania in 2014. In these cases the CJEU has sought
to annul the decisions of the Council regarding the signature and provisional application of the agreements after the
violation of an obligation to inform the European Parliament.

Art. 218, par. 10 TFEU has clarified the aspects for the scope of application as an obligation de quo. The CJEU
has clarified that the obligation to inform the European Parliament applies to any type of agreement that predomi-
nantly concerns the field of foreign policy. The CJEU has clarified that the obligation to inform guarantees the Eu-
ropean Parliament to operate an effective democratic control for the external action of the Union, as a power that
exercises the competences of cognizance of external action. The CJEU has noted the importance of Art. 218, par. 10
TFEU, which has highlighted the power of control of the European Parliament. This in a general way has involved
the decision-making process “(...) at Union level, the fundamental democratic principle according to which the peo-
ples participate in the exercise of power through a representative assembly (...)”!°.

The CJEU clarified that the obligation to provide information extends to decisions relating to the negotiation phases
as an expression of it and decisions for the provisional application of agreements. The objective of the CJEU was to
ensure that the information of the European Parliament relating to the institutions had to do with the negotiation
procedure. The High Representative as negotiator for the Council is responsible for the decision concerning the

8Par. 24 of the Framework Agreement on relations between the European Parliament and the European Commission, OJ L 304, 20/11/2010, p. 47-62.
9Rule 115: “(...) provisional application or suspension of the application of international agreements or establishment of the Union's position in a body
set up by an international agreement (...)"”.

10Rule 116.
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signature of a provisional application. He also ensures that the European Parliament has a place for decisions during
the phases preceding the conclusion of agreements. The CJEU has highlighted the requirement provided for by Art.
218 TFEU relating to the agreement between the Union and Tanzania and the relevant documents for the nine days
of adoption of the decision that challenges the information for the European Parliament according to the relevant
provision. In this way, the European Parliament was informed for decisions that were related to the signature and
provisional application at the time of their adoption. The opposition of the European Parliament did not prevent the
provisional application of the agreement.

3.3 (Follows): The role of the CJEU

Paragraph 11 of Art. 218 TFEU has allowed each Member State, the European Parliament, the European Commission
and the Council to be able to propose to the CJEU an opinion on the compatibility of the agreement that has to do
with provisions that are referred to the primary law of the Union. The work of the CJEU in a consultative manner has
taken into consideration the agreement and the treaties under the profile that conforms with the material content of a
legal order of the Union that is under examination. The procedures for the opinion have as their object the provisional
application for the agreements that are under negotiation by the Union. The function of the consultative process after
a request for compatibility of the conclusion of an agreement on the provisional application with the primary law is
considered admissible. The CJEU has a function for the procedure, par. 11 of Art. 218 TFEU states, in this regard,
that: “(...) to prevent, by a preventive referral to the Court, any complications at Union and international level which
might arise from the invalidation of an act concluding an international agreement (...) the risk of such invalidation is
sufficient to allow the referral to the Court (...)”!!. Invalidating the relevant risk with the act which authorise the
provisional application means ex ante control by the CJEU according to para. 11. It can be extended to provisional
application agreements after an opinion that seeks to satisfy the admissibility of the relevant conditions. The CJEU
has called to rule preventively on the compatibility of the conclusion of the agreement on provisional application,
where the law of the Treaties and the rules of competence assume obligations of a conventional nature and of a
provisional title. The work of the CJEU and the future provisional application of an agreement concerns provisional
application from the point of view of the distribution of competences between different institutions of the Union and
the Member States. Its consultative competence has given the CJEU a role, which determines and specifies the extent
of the external competences of the Union in a similar way, as an instrument of a preventive opinion, where the CJEU
has highlighted the distribution of competences between Member States and the Union within the provisional scope
of application for mixed agreements.

The CJEU aims to control, manage even better the legitimacy of the decisions of the Council under the signature
of provisional application for the agreements. The action for annulment according to Art. 263 TFEU provides and
regulates in this regard the: “(...) means of controlling the legality of the acts of the Union (...)”, which has as its
object decisions that adopt for the Council the provisional application for the treaties. The control of legitimacy of
the decisions for the institutions are related to the negotiation and the conclusion of agreements that fall within the
ratione materiae competence of the CJEU. It is noted that the CJJEU has enhanced the role of control of legitimacy
for acts of the institutions in the field of external action as competent to ascertain the legality for national acts for the
signature, provisional application and the conclusion of agreements, that exclusively concern foreign, security and
defense policy.

The Council after its decision, signature and provisional application in the EU-Mauritius agreement has provided
for Art. 24, par. 1ITEU and 275 TFEU to exclude the principle of review by the CJEU in matters of foreign and
defence policy and on acts adopted, which do not prevent compliance with rules that go beyond the parameter of
legitimacy and the contested decision. The substantive basis of the contested decision is based on the common foreign
and defence policy according to the procedural rule of Art. 218, par. 5 TFEU. The limitations of general competence
provide that Art. 24 TEU and 275 TFEU do not extend to the exclusion of competence of the CJEU. The interpretation
and application of a rule has a general character according to Art. 218 TFEU. The CJEU has ascertained compliance
with Art. 218 TFEU and the decisions of the Council regarding the provisional application of the type of agreement.

11CJEU, Opinion 1/15 Accord PNR UE-Canada of 26 July 2017, ECLI:EU:C.2017:656, published in the electronic Reports of the cases, par. 74. Opinion
1/21 of 6 October 2021, ECLI:EU:C:2021:832, published in the electronic Reports of the cases, par. 194, 197: “(...) it must be possible to examine all
the questions which may raise doubts as to the substantive or formal validity of the agreement under the Treaties. The assessment of the compatibility of
an agreement with the Treaties may depend, in this regard, in particular, not only on provisions relating to the competence, procedure or institutional
organisation of the Union, but also on provisions of substantive law (...)”.
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The CJEU has specified that the effects of the violations for the discipline that has been provided by Art. 218 TFEU
for the validity and the contested decisions have highlighted the respect that obliges to inform the European Parlia-
ment. Art. 218, par. 10 has constituted a requirement of a substantial nature of the act where the violation entails in
this way a nullity of the act that has been vitiated.

4. Mixed agreements between international law, European Union law and national law. The po-
sition of provisional application

Up to the present day, the European Union has resorted to the provisional application of mixed agreements that have
required the expression of consent of each member state. The procedure of stipulating mixed agreements involves a
slowing down of the process that enters into force for the agreements, where the ratification procedure was necessary
not only by a third state and/or of the Union but by all Member States. Provisional application represents a valid
practical expedient of the immediate execution of agreements, given that the completion of the procedure of entering
into force was long and very elaborate. The European Union serves the mechanism of overcoming the complexities,
that characterize mixed agreements through the institutional architecture of the organization, where the recourse for
stipulation often precipitates from the division of competences between the Union and its Member States.

The principle of specialty and organizations with limited competences give treaties of the Union a treaty-making
power, which is limited (Kleiman, 2017; Kerneis, 2018). The European Union has an autonomous capacity to con-
clude agreements on matters falling within the sphere of competence. The internal division of competences for the
Union and the Member States means for the Union not to take on international commitments in matters of exclusive
competence for the Member States. The agreement includes provisions that are of exclusive competence for the
Member States. In this way the agreement is concluded in a necessary manner and in a form of mixed nature (Cre-
mona, 2014; Ciel$linski, 2018; Kleimann, 2018).

The matter of concurrent competence is difficult for the Member States that allow for the Union a conclusion of a
unitary and independent nature for the agreements. In this case, the provisions are relative for these sectors and as
emerges in the practice that demonstrates the preference for the stipulation in mixed form in these hypotheses. The
Union and the Member States have in their hands the instrument of mixed agreements for the presentation of an
international scene, where relations with third countries and other organizations are capable of complexity for the
contemporary international agreements that has made it necessary the stipulation procedure to a growing number,
especially for the so-called second generation free trade agreements. These are agreements that provide for the tradi-
tional provisions that reduce duties, customs tariffs for rules that have as their object the protection, promotion of
foreign investments, the provisions of regulatory cooperation for the environment sector, intellectual property, and
the resolution of disputes between investors and the state. This is an exclusive nature for the competence of the Union
with regard to the common commercial policy. Most trade agreements with third countries are concluded in a mixed
form after their presence in provisions that fall within the exclusive competence of the Member States and within the
concurrent competence between the Union and the Member States.

Provisional application becomes a strategic tool for the management of international relations of the Union that
offers external action through the execution of mixed agreements. Provisional application for mixed agreements puts
the Union in front of mandatory consequences due to delays in its entry into force. It reconciles the speed, unity of
external action with the need to guarantee the participation of Member States in the conclusion of agreements. In
practice the provisional application for mixed agreements functions within the institution of international law in a
rational way (Chamon, 2020). It is noted that the use for the relationship of mixed agreements responds to the over-
coming of obstacles that come into force for agreements that have an ordinary nature for the entry into force of treaties
that push states to provisional application. The structural characteristics of the Union are of a “(...) composite federal
system (...) shared treaty-making power (...)” having a political basis!?.

The provisional application of mixed agreements presents a certain peculiarity that characterizes the ratio of the
provisional application of another international agreement. The states resort to an institute that obtains the implemen-
tation of treaty commitments, where the conclusion in simplified form of the agreement derives from national norms
of national systems that prevent the executives from committing the state at an international level without prior

12According to Chamon: “(...) impediments are of a different nature than the impediments to the entry into force of a mixed agreement in the EU context,
which furthermore are domestic rather than international. Indeed, the provisional application of EU bilateral mixed agreements is always originally
envisaged and is an almostautomatic corollary to the decision on the mixed nature of the agreement (...)”.
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involvement of other state bodies, that are endowed with treaty-making power. The practice of the states and the
provisional application has had as its objective to allow the speed of action at an international level guaranteeing the
completion of national procedures imposed by national norms. The resort to the institute by the states is connected
with the complexities of a national structure of each state. The distribution of competences in the field of external
relations of the various bodies and in interstate practice allow the provisional application of the treaties to overcome
the tensions that exist from the unitary subjectivity of states and organizations, resulting from the internal dimension
of the national legal systems and the legal system of the Union, which present peculiarities that are always under
continuous investigation.

Provisional application overcomes at international level the relative complexities that derive from the national
distribution of a competence between state bodies. Mixed agreements of the Union and the relative complexities in
the sector of distribution of competences between different subjects of international law, namely the Member States
and the organization, have to do with the execution of the provisional title of mixed agreements, which are conceived
and implemented by the problems of mixité¢ and by multiple controversies of a theoretical and practical nature to the
distribution of competences of the Union and the Member States in relation to the provisional application of mixed
agreements. The relative profiles that are controversial concern the capacity of the Union to bind itself for the provi-
sional application of mixed agreements. According to Art. 218 TFEU the unified procedure negotiates the conclusion
of the agreements of the Union without offering a precise clarification on the matter.

Many tensions have ensued during the negotiations for the provisional application of the Comprehensive Economic
and Trade Agreement with Canada (CETA) regarding the provisional application of mixed agreements. The provi-
sional application of the agreement that has been developed since 2016 has provoked reactions in some Member
States. Especially, on 10 October 2016, the autonomous parliament of Wallonia adopted the related resolution that
prevented the Belgian government from voting at the Council and in favour of the decision on the signature for the
provisional application of the CETA. On 13 October followed the related decision by the German constitutional court
for the preliminary injunction, which prevented the approval of the proposal on the signature and provisional appli-
cation of the CETA by the government representative at the Council (Hoffman, 2016; Larik, 2017)'3. The complaints
for the appellants, where the Council approved the provisional application of the agreement, acted according to the
abuse of power. The ruling of the Bundesverfassungsgericht rejected and highlighted that the European Union does
not enjoy the necessary competence for the provisional application of the provisions of the agreement that does not
fall within the exclusive competence of the Union. The German court in the division of competences between the
Union and the Member States reflected on the ability to proceed with the provisional application of mixed agreements
and to limit the ratione materiae.

The European Union was forced to change the strategy of the provisional application of CETA. The Council of 28
October 2016 adopted a decision authorising the provisional application of the agreement according to the Union by
limiting the provisions that fall within its sphere of competence'®. The decision of the Council specified that the
provisions of CETA were related to investments and applied provisionally to the extent that they concern foreign
direct investments for the provisional application of the relevant Chapters 3, 22 and 23, such as trade defence
measures and the rules on trade, sustainable development and the provisions excluded from provisional application.
The Council adopted the interpretative instrument, which was common to a package of the 38 declarations, that are
issued by the European Commission, the Council and the Member States. The scope of commitments that come from
CETA and its provisional application is respected by the Union and the Member States in light of the areas of com-
petence. Declarations no. 15, 16 and 17 reiterated that the provisional application covers matters falling within the
exclusive competence of the Union, where the provisional application of the relevant provisions for matters falling
within the concurrent competence of Member States and the Union does not prevent Member States from exercising
competence in areas in relation to Canada and any other third state in matters not covered by the Agreement.

The provisional application of CETA has highlighted problems for the provisional application of mixed agreements
and the need to independently question the provisional capacity of these agreements. The CETA Treaty has intro-
duced in the Union and in practice the provisional application for the parts of mixed agreements that fall within the
spheres of competence. The Council has authorised the provisional application in a partial manner through mixed

13 BVerfG, Sentence of 13 October 2016, 2 BvR 1368/16-, ECLLDE: BverfG:2016:rs20161013.2bvr136816, par. 1-73:
http://www.bverfg.de/e/rs20161013_2bvr136816en.html

14Council Decision (EU) 2017/38 of 28 October 2016 on the provisional application of the Comprehensive Economic and Trade Agreement (CETA)
between Canada, of the one part, and the European Union and its Member States, of the other part, OJ L 11, 14.1.2017, p. 1080-1081
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agreements that identify the decisions of par. 5 of Art. 218 TFEU and the provisions that are object of their application.
The practice suggests that the Union enjoys the competence to apply provisionally the conventional provisions that
fall within its sphere of competence. The issue is not resolved in practice but in the problematic aspects of the partic-
ipation of Member States of the Union in the provisional application for mixed agreements. The participation of
Member States and for the Union in the provisional application for mixed agreements does not concern the national
dimension of the Union but reflects a regime for mixed agreements that apply provisionally. In the national law of
the Union, the use of the institute for mixed agreements raises the issue of establishment for the extension of the
capacity of the Union to provisionally assume the distribution of competences between the Union and its Member
States. The relationship of international law is difficult between Member States and the Union, that is, it brings wide
legal uncertainties in the identification of the provisional application agreement and in the delimitation within the
material scope for the provisional application of mixed agreements. It is established that the measure of limits to the
capacity of the Union puts the provisional application to condition the validity of the agreement on the provisional
application and the execution of obligations that derive from it.

5. National parliaments and the European Parliament. Democratic legitimacy and provisional
application

The participation of the Union in mixed agreements regarding the provisional application of this type of agreement
is exclusively a matter for the distribution of competences between Member States and the Union. The provisional
application for mixed agreements and the doubts of conformity with the principles of democracy and popular repre-
sentation signal a potential exclusion of national parliaments in the decision-making process for provisional applica-
tion. Mixed agreements involve matters of exclusive competence for the Member States. The adoption of decisions
by the Union for provisional application entails the exclusion of a decision-making process for the Member States
and their national parliaments. The practice of provisional application for mixed agreements ensures full respect for
the prerogatives of national parliaments and the procedure for mixed agreements (Desierto, 2016).

The provisional application of CETA offers a clear representation. In the appeal lodged before the Constitutional
Court of Germany, the appellants highlighted the lack of competence of the Union and complained about the violation
of the prerogatives of the Bundestag. Such complaints were formed in the case of provisional application in the entire
agreement that was decided exclusively by the Union without involving domestic bodies. The complaints highlighted
the competences for the Member States, which determine the decision of the Council for the provisional implemen-
tation of an agreement that involves the exclusion of national parliaments in the decision-making process. Contrary
to the autonomous parliament of Wallonia, where the exclusion of parliamentary bodies from a decision-making
process regarding the provisional application and the conclusion of CETA was contested (Bollen, De Ville, & Gheyle,
2020). This profile for the provisional application for mixed agreements has shown a tension for the needs of speed,
unity of external action and the needs of democratic legitimacy. Concerns are linked to national parliaments within
the decision-making process regarding the provisional application of mixed agreements, which are scaled down
through the European Parliament and the procedure under investigation.

Paragraph 5 of Art. 218 TFEU does not precisely include the participation of the European Parliament as an as-
sembly body that has in practice acquired a role in the internal procedure of the Union in the matter of provisional
application of agreements. As regards the provisional application of mixed agreements, the European Parliament has
exercised the prerogatives acquired in practice in this matter, as it seems in the case of CETA. The European Parlia-
ment plays the role of screening, control of a negotiation procedure for the provisional application and the conclusion
of agreements. The prerogatives of the European Parliament allow for the carrying out of a democratic control in
relation to the work of the Union and the provisional application for mixed agreements, thus reiterating that the
provisional application has to do with the commitments that are foreseen through the temporary treaty that cannot be
confused with the treaty entered into force.

6. Conclusions

In the field of international organizations, the relative recourse for provisional application has the objective of over-
coming the relative complexities for external action that derives from characteristics of an internal structure of the
organizations. The provisional application of the treaties represents a means that overcomes the existing tensions
between subjectivities of a unitary nature for the organizations and the international legal personality, that is, the
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national dimension of the organizations that have a complex structure such as those of the Union. In other words,
international organizations also have the right to reconcile the needs that are opposed. The need for speed and unity
of an external action for the quality of international subjects pertaining to the national dimension of the organizations
allows the organizations to act at an external level in compliance with the procedures of national rules, which identify
the competent bodies for procedures, that follow the formation and representation of the will of the organization to
the outside. It is confirmed that the relationship between national and international rules relating to provisional ap-
plication have a direct relevance at an international level. Therefore, international organizations do not invoke na-
tional norms to try to justify non-compliance with obligations that arise from provisional application without being
able to challenge and identify the consent expressed for provisional application. Within this profile, the analysis of
international law results in and concerns the formation of a consensus that binds treaties at a national level.
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