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1. Meaning of Criminal Trial in Absentia
1.1 The time limit for the right to protest is too short

The statutory period for victims to exercise their right to protest is 5 days. Both in theory and in practice, this statutory
period is too short, mainly for the following reasons. First, the first-instance criminal judgment and the first-instance
criminal ruling clearly inform the defendant of his right to appeal, but ignore the victim’s right to relief. Due to the
lack of notification procedures, the victim was not aware of his rights and eventually missed the deadline for exer-
cising his rights. Secondly, even if the victim knows that he has the right to request the procuratorate to protest, it is
not realistic for them to decide whether to apply for a protest within 5 days. Because most of them do not understand
the criminal trial procedures and do not have the corresponding legal knowledge reserves to help them, it is difficult
for them to make a decision in a short period of time.

At the same time, the Criminal Procedure Law stipulates that the procuratorate must review the protest request
within 5 days, which is too short for the procuratorate. Within the statutory period of 5 days, the procuratorate must
simultaneously pass the review of the court and the higher-level procuratorate. Not only that, within these 5 days, the
procuratorate must also report the case to the higher-level procuratorate. As a result, for some difficult and compli-
cated cases, the statutory period of 5 days is too short.

Finally, the method of calculating this deadline is also not very reasonable. The time when the procuratorate and
the victim received the first-instance judgment documents is not synchronized, and there is no provision on how to
calculate the deadline in this case. “This directly leads to many inconveniences in the operation of the right to protest,
and the victim’s right to protest cannot be fully protected” (Yuan, 2014).
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1.2 The scope of the right to protest is too narrow

The object of the right of protest is too narrow. The legislation stipulates that the objects of its exercise only include
judgments, and rulings are excluded. Compared with the defendant’s right of appeal and the prosecutor’s right of
protest, the three are all targeted at documents that have not yet come into effect in the first instance. Of course, their
differences are more worthy of attention. The objects of the latter two include judgments and rulings. It can be seen
that the objects of the right of appeal and the right of protest are the same. The former’s right of protest is limited to
judgments. It is not difficult to find out from the comparison that this obviously violates the principle of equality.
Since rulings can be appealed and protested, then rulings should be the object of the right of protest.

1.3 The review of the right to protest is not clear

The provisions on the prosecution’s review of protest requests are not clear. The Criminal Procedure Law does not
specify the criteria for the prosecution to decide whether to support the victim’s protest request, so whether to protest
is entirely up to the prosecution. This means that the prosecution has excessive discretion in the review, which will
lead to the abuse of prosecutorial power. Looking at China’s judicial practice, the number of prosecutions is very
small, and this is composed of two parts. Therefore, in reality, the probability of a victim’s request for a successful
protest is very small. “The victim either hopes for the trial supervision procedure or takes the path of petitioning,
making it difficult for criminal proceedings to achieve the purpose of resolving disputes” (Liu, 2017). The precise
implementation of the law is based on its clarity, but there is no specific process for reviewing protest requests in
China’s legislation, which makes the prosecution have a great deal of arbitrariness in reviewing protest applications,
which is harmful to the protection of victims’ rights.

1.4 Lack of relief rights for the right of protest

The result of the procuratorial organ rejecting the request for protest is final, and the victim cannot appeal or recon-
sider. Without the protection of the right to relief, the establishment of the right to protest also violates the original
intention of setting up this right. In practice, when the victim applies for a protest to the procuratorial organ, and the
procuratorial organ decides not to appeal, the victim has no way to appeal and often applies to the people’s court for
retrial relief. After accepting the application, the people’s court will also reject it in accordance with the law on the
grounds of lack of legal basis. If the design of the system of the right to protest lacks the right to relief, it will not be
substantively guaranteed during operation, so-called “no relief, no rights”.

2. Theoretical Debates on the Victim’s Right to Appeal
2.1 The contradiction with no additional sentence on appeal

In practice, defendants often fear that an appeal will result in a judgment that is unfavorable to them, so they dare not
appeal even if they are dissatisfied with the first-instance judgment or ruling. “The meaning of not increasing the
sentence upon appeal is that when only the defendant appeals, in order to allow him to appeal without any scruples,
he shall not be sentenced to a heavier sentence” (Chen, 2003).

Opponents believe that granting victims the right to appeal will impact the principle of no additional sentence on
appeal. Victims enjoying an independent right to appeal will lead to abuse of the right to appeal. “Because no addi-
tional sentence on appeal can only be applied when only the defendant appeals” (Li, 2010). In the above case, the
principle of no additional sentence on appeal is obviously not effective. In this way, the principle of no additional
sentence on appeal is in name only.

Supporters argue that the victim’s right to appeal is indeed inconsistent with this principle. To a certain extent, it
will reduce the application of this principle. However, the application of this principle is not without restrictions, but
has certain limits. As long as the procuratorate appeals, this principle still cannot be applied. In fact, the two are not
incompatible, but have the same pursuit. “The purpose of both appeals is the same, which is to pursue the final fair
result” (Chen, 2012). “If the final result is fair, even if the victim appeals, it will not infringe on the rights of the
defendant.” (Tian, 2008). In short, the victim’s right to appeal is an inevitable requirement for a fair trial and will not
hinder the substantive application of the principle of no additional punishment on appeal.
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2.2 Conflict with litigation structure

Opponents worry that the victim’s right to appeal is likely to impact the original stable litigation structure. After the
first trial, if only the victim appeals, and neither the defendant nor the procuratorate initiates a second trial, a conflict
will arise. If the victim independently appeals, how to define the nature of the case and what the legal status of the
procuratorate is are not clearly defined, which will damage the authority and finality of the judiciary.

Supporters argue that the victim’s right to appeal does not conflict with the litigation structure. First, the prosecu-
tion is supported by state coercive force, but in order to maintain a balance between the prosecution and the defense,
the law also grants the defendant many rights. As a member of the prosecution, the procuratorate enjoys the right to
protest granted by the law. When deciding whether to protest, it must proceed from the interests of the state and
society, and sometimes it does not protest in consideration of its relationship with the court. The procuratorate is a
statutory agency that prosecutes on behalf of the state. Due to differences in its position, it cannot fully protect the
personal interests of the victim. Secondly, according to the current criminal prosecution structure, the victim is a
member of the prosecution and should enjoy the right to appeal, which does not conflict with the power of the proc-
uratorate. On the contrary, the two are complementary, both for the purpose of fulfilling the duties of the prosecution,
and will not lead to an imbalance in the litigation structure. Furthermore, looking at the current Criminal Procedure
Law of my country, in the first instance of criminal proceedings, there is a type of case where public prosecution is
converted to private prosecution. This proves that under special circumstances, the nature of public prosecution and
private prosecution can be converted. Since this conversion method exists in the first instance, the second instance
can also learn from it. Finally, since there is a possibility that the procuratorate will appeal on behalf of the defendant,
and since the defendant’s right to appeal has not been deprived, the victim should also have the right to appeal.

2.3 Conflict with litigation efficiency

Opponents worry that granting victims the right to appeal will reduce litigation efficiency. This is because victims
hope that the defendant will receive a harsher punishment. This move will also lead to the abuse of victims’ right to
Sue, causing a surge in cases, which will bring greater work pressure to the courts and procuratorates, affect the
quality of cases, and reduce litigation efficiency. At this time, in order to take into account both the defendant and
the victim, the judicial organs need to invest more judicial resources, which will inevitably lead to a decrease in case
handling efficiency.

Supporters argue that this move will not reduce litigation efficiency. First, the concern about the conflict between
the victim’s right to appeal and litigation efficiency is reasonable. Because efficiency is also one of the values pursued
in criminal proceedings, the public security, procuratorial and judicial organs must consider litigation efficiency when
handling cases. However, it is biased to only consider efficiency and ignore fairness. Efficiency and fairness are both
contradictory and unified. However, when the two conflict, fairness takes precedence and efficiency is taken into
account. Therefore, although the number of appeals has increased sharply and the litigation costs of the public security,
procuratorial and judicial organs in the process of handling cases have also increased, the litigation efficiency will
not decrease. “The trial of this case avoided the occurrence of wrong cases and achieved judicial justice” (Zhang,
2009). Secondly, over-emphasizing efficiency often has a counterproductive effect. Because victims cannot take the
initiative to initiate a second instance, when they are dissatisfied with the first instance judgment or ruling, they often
express their demands through the trial supervision procedure. However, in reality, it is very difficult to initiate the
trial supervision procedure. As a result, victims can only express their demands through complaints and petitions.

3. The Construction of the Victim’s Limited Right of Appeal

“Giving victims the right to appeal is a requirement for procedural justice and restoring the justice that has been
violated for victims. It is also a requirement of the new litigation model, the balanced model.” (Chen, 1997). Not
granting victims the right to appeal “is not only conducive to satisfying the psychological and litigation rights of
victims, but also conducive to the healing of social ‘trauma’” (Liu, 2017).

3.1 The basic definition of the victim’s limited right of appeal

3.1.1 Scope of the victim’s limited right of appeal
The object of the victim’s right of protest is the first-instance judgment that has not yet come into effect, but does not
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include the ruling. Its scope of objects is too narrow compared to the right of protest and the right of appeal. From
the perspective of fairness, the object of the victim’s right of appeal should be the same as the object of the defendant’s
right of appeal. It should be improved on the basis of the right of protest. “Therefore, the object of its right of appeal
should be the first-instance judgment and ruling that has not yet come into effect” (Shao, 2015).

3.1.2 Scope of the victim’s limited right of appeal

There is a clear difference between the subjects who exercise the right to protest and the defendant’s right to appeal.
The former is the victim and his legal representative; the latter has more defenders and close relatives than the former.
Obviously, the former is too narrow in scope compared with the latter. The subject of the victim’s right to appeal
should be expanded with reference to the defendant, and stipulated to include the victim and his legal representative,
as well as the litigation agent and close relatives with his consent.

3.1.3 Time limit for the victim to exercise his limited right of appeal

According to relevant legislation, the defendant’s appeal period against the judgment is within 10 days, and the appeal
period against the ruling is 5 days. The starting time point is the second day after receiving the judgment document.
By comparison, the victim’s right of appeal should also be set in the same time limit as the defendant, which is 10
days for the judgment and 5 days for the ruling, but the starting time is slightly different from that of the defendant.
The victim enjoys a limited right of appeal, which is different from the defendant’s right of appeal. The defendant
has a full right of appeal, while the victim has a limited right of appeal. One of its limitations is the establishment of
a prior procedure. Specifically, this concept must be based on the exercise of the right to appeal, and its starting time
point is different from that of the defendant. It should be when the decision not to appeal is received.

3.2 Specific operation of the victim’s limited right of appeal

3.2.1 Preliminary procedures for victim’s limited right of appeal

At present, granting victims an independent right of appeal is obviously too radical. It is advisable to seek a new
solution that can not only solve the problems of the right to protest, but also meet the needs of victims to express their
demands. This new approach is to restrict the exercise of the victim’s right to appeal. Specifically, it means that the
victim must first request a protest before appealing. Depending on the final decision of the procuratorate, the way the
victim’s right of appeal is handled is also different. If the procuratorate supports the protest, the victim has no room
to exercise the right of appeal. If the protest is not supported, the victim appeals and the second instance is initiated.
The existence of this pre-procuratorial procedure is necessary, which can simplify the litigation structure and balance
the interests of all parties.

3.2.2 The transformation of the victim’s limited right of appeal

There are two possibilities for the operation of the victim’s limited right of appeal, such as the two situations discussed
in the above-mentioned pre-procedure. Depending on the different results, the operation is also different. If the first
situation occurs, that is, the procuratorate supports the protest. Then the current procedures for the procuratorate’s
protest should be followed. If the second situation occurs, that is, the procuratorate does not support the protest.
According to the above Chapter 2, it is possible to consider introducing a model of converting public prosecution to
private prosecution in the second instance. At this time, the specific procedures for private prosecution cases should
be followed.

3.2.3 Review of the victim’s limited right of appeal

In order to prevent victims from abusing their right to appeal, their right to appeal should be restricted, one of which
is to review their grounds for appeal. Unlike defendants who can appeal if they are dissatisfied, victims must have
certain reasons to exercise their right to appeal.

For cases where the limited right of appeal is exercised, a substantive review shall be conducted. Specifically, if
the victim appeals without any reason, or the grounds for appeal do not meet the requirements of substantive review,
the court may only conduct a written review. If the first-instance judgment is not improper, the appeal shall be directly
dismissed and the original judgment shall be upheld.

3.3 Safeguards for victim’s limited right to appeal

3.3.1 Improvement of the right to know
The imperfect right to know will hinder the implementation of other rights. The same is true for the victim’s limited
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right of appeal, and its smooth implementation depends to a large extent on the right to know. However, there are
some problems with the right to know system for victims in my country. Generally speaking, there are three problems.
First, there are few legislative provisions on the right to know. Only the Criminal Procedure Law has made provisions,
most of which are principle provisions and lack specific and operational provisions. Secondly, there are no provisions
on the notification procedure of the right to know in legislation. As a result, the right to know lacks practical guidance
in practice and is not very operational. Finally, the measures to ensure the implementation of the right to know are
not sound. The successful implementation of the right to know does not only play a role on its own, but also needs to
be supplemented by supporting measures in the process of practice. However, the Criminal Procedure Law lacks
provisions on supporting measures.

The right to know permeates all stages of criminal proceedings. In order to implement the victim’s limited right of
appeal, it is necessary to focus on improving the right to know system. To this end, we can start from the following
aspects. First, improve its legislative provisions and add provisions on specific operations. Second, clarify the relevant
provisions of the notification procedure in legislation, clarify the person who has the obligation to inform, the notifi-
cation method, the notification period, etc. Third, establish supporting measures, clarify its relief methods, and the
punishment method when the person with the obligation fails to act. “The process of the victim’s transformation from
an outsider to an insider means that the future of the victim’s right to appeal has realistic expectations” (Pan, 2011).

3.3.2 Improvement of litigation agency system

The victim has the right to appoint a litigation agent, which is an inevitable requirement for the effective exercise of
the right to appeal. “As a special legal right, the criminal victim agency system is empowering, free and altruistic in
its implementation” (Sun, 2019). At the same time, in the second instance, the litigation agent, because of his/her
relevant knowledge and skills, can intervene in the litigation in a targeted manner and fully safeguard the interests of
the victim.

“China’s current criminal victim agency system has strengthened the protection of criminal victims’ litigation
rights, thus improving the situation of insufficient protection of criminal victims’ litigation rights” (Wu, 2020). How-
ever, there are still defects. In order to implement the limited right of appeal, it is necessary to improve the relevant
provisions on the litigation rights of litigation agents. The specific design can refer to the relevant provisions on
defense lawyers.
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