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  Abstract 
To prevent or mitigate the adverse impact of coastal projects on the marine envi-
ronment, environmental impact assessment must be carried out according to law 
before the implementation of construction projects. For acts of coastal projects that 
do not carry out environmental impact assessments according to law, China has 
stipulated corresponding legal responsibilities in the Marine Environmental Protec-
tion Law of China and the Environmental Impact Assessment Law of China. How-
ever, there are still many shortcomings in the provisions and application of legal 
liability. Based on relevant legal provisions as the theoretical basis, this article an-
alyzes and finds that there are problems such as insufficient application, lack of 
corresponding charges, and lack of civil liability. It analyzes these problems and 
proposes suggestions to fill legal loopholes, add new charges, and increase civil 
liability provisions. This paper aims to contribute to the improvement of China's 
marine environmental legal liability system. 
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1. Theoretical Basis 

The Environmental Protection Law of China stipulates the legal responsibilities for ordering the construction unit 
to stop construction, restore to the original state, and impose a fine for the construction unit that has not submitted 
the environmental assessment document of the construction project according to law or has not approved the envi-
ronmental assessment document according to law. The Marine Environmental Protection Law stipulates that the 
failure to conduct an environmental impact assessment on coastal engineering construction projects shall be handled 
in accordance with the provisions of the Environmental Impact Assessment Law of China. The Environmental Impact 
Assessment Law stipulates the legal responsibilities of ordering construction units to stop construction, impose fines, 
and order restoration of their original state for unauthorized construction activities that do not apply for approval, 
reapply for approval, or rereview the environmental impact report in accordance with relevant laws and regulations. 
Relevant responsible personnel are also subject to corresponding administrative sanctions. From the above legal pro-
visions, it can be seen that the legal responsibility for failure to conduct environmental impact assessments on coastal 
engineering construction projects in China is mainly pursued in accordance with the relevant provisions of the Envi-
ronmental Impact Assessment Law. However, there are still certain shortcomings in its provisions and application, 
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which need further amendment and improvement. 

2. Problem 

2.1 Insufficient application of Article 31 of the Environmental Impact Assessment Law 

There are two different states of violations of the Environmental Impact Assessment Law in actual Shanghai shore 
engineering construction projects, one being under construction and the other being completed and put into produc-
tion or use. However, Article 31 of the Environmental Impact Assessment Law only includes situations where a 
construction project is under construction but does not include situations where it has already been completed and 
has been put into production or use. For coastal engineering construction projects that have not undergone environ-
mental impact assessment but are currently under construction, the legal responsibility stipulated in the Environmen-
tal Impact Assessment Law is to order them to stop construction. Therefore, can the corresponding regulations still 
apply to the behavior of projects that have been completed and put into production or use without environmental 
impact assessment? From a textual perspective, the answer is no. Because a construction project has already been 
completed and put into production or use, its legal responsibility should be to order it to stop production or to order 
it to stop use. Some administrative agencies have adopted a flexible and applicable approach by issuing administrative 
orders to stop production or use. However, the suspension of production or use is one of the forms of order for 
correction stipulated in the Environmental Administrative Punishment Method. The Environmental Administrative 
Punishment Method is a departmental rule formulated by the Ministry of Ecology and Environment in accordance 
with relevant laws and regulations. The Environmental Impact Assessment Law is a law in terms of sources of law. 
According to the general rules of the level of effectiveness of the law, the effectiveness of the law formulated by the 
subject with a higher level must be higher than that of the law formulated by the subject with a lower level (Zhang 
Wenxian, 2007). The Environmental Impact Assessment Law, in relation to the Environmental Administrative Pen-
alty Method, is a superior law. Violations of the environmental impact assessment system by coastal engineering 
construction projects should be dealt with in accordance with the relevant provisions of the Environmental Impact 
Assessment Law. If the subordinate law is applied instead of the superior law, it means a violation of the effectiveness 
level rules of the law. 

2.2 The application of ordering restoration to its original state is too difficult 

Article 61 of China's Environmental Protection Law and Article 31 of the Environmental Impact Assessment Law 
grant environmental administrative agencies the power to "order restoration to its original state", hoping to restore 
the damaged marine ecological environment and the interests of victims to their natural functional state as much as 
possible through the exercise of power. However, there is still controversy over the definition of the nature of ordering 
restoration, which leads to confusion when applying it based on its legal nature in practice. In addition, for its appli-
cation, China's Environmental Impact Assessment Law and Environmental Protection Law only stipulate that "res-
toration to its original state can be ordered" and do not specify specific application conditions. The applicability still 
depends on the self-discretion of environmental administrative agencies. Even if the administrative agency ultimately 
decides to apply restoration to the original state, there are still issues such as difficulty in determining restoration 
standards and difficulty in executing judgments. In addition, the professional literacy and abilities of personnel en-
gaged in environmental monitoring in China are generally insufficient, and they cannot carry out relevant work well 
(Gu Xia, 2021). 

2.3 Lack of criminal responsibility subject and corresponding charges 

The Environmental Impact Assessment Law of China stipulates criminal responsibility for the units responsible 
for preparing environmental impact assessment documents for construction projects and the ecological environment 
regulatory authorities, while only administrative penalties are imposed on the construction units, without specifying 
criminal responsibility. The Criminal Law of China imposes criminal penalties on environmental impact assessment 
institutions and assessment engineers for deliberately or negligently issuing or providing false environmental assess-
ment documents, However, the intentional or negligent provision of false environmental impact assessment docu-
ments by the construction unit is only an administrative penalty, which is clearly unfair to the former. As for the 
behavior of starting construction projects without environmental impact assessment, its social harm is obviously 
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greater and should be subject to criminal law constraints. Without the constraints of criminal law provisions, simply 
imposing administrative penalties on the illegal behavior of construction units is indulging them in knowingly ex-
ploiting coastal engineering resources, leading to a vicious cycle of marine environmental pollution and destruction. 

There are few provisions on the charges of environmental pollution crimes in China's criminal law, and the pro-
tection of marine environmental resources is very limited. Other laws, such as the Marine Environment Protection 
Law and the Environmental Impact Assessment Law, mostly have provisions on criminal responsibility that are prin-
cipled and not highly operational, making them almost impossible to apply in practice and unable to effectively 
regulate their functions. For illegal activities such as starting construction of coastal engineering projects without 
environmental impact assessment, China's criminal law does not provide corresponding charges. This means that no 
matter how serious the circumstances of the behavior may be, and how much damage it may cause to the marine 
ecological value and the interests of the country and the people, the perpetrators cannot be held criminally responsible. 
This is clearly not conducive to the protection of the marine environment and public interests. 

3. Problem analysis and improvement suggestions 

3.1 Addressing the Legal loopholes in Article 31 of the Environmental Impact Assessment Law 

One of the best solutions to fill legal loopholes is to adopt purposeful expansion. The application of Article 31 of 
the Environmental Impact Assessment Law should be purposefully expanded to include the behavior of construction 
projects, including coastal projects, that have been completed and put into operation without environmental impact 
assessment. At the same time, the "order to stop construction" should be changed to "order to stop construction, or 
order to stop production or use", expanding its extension, so that it is fully applicable to the situation where construc-
tion projects have not been completed or have been completed, to fill legal loopholes, resolve disputes in the process 
of legal application, and achieve the legislative purpose of Article 31 of the Environmental Impact Assessment Law. 
On the other hand, it is necessary to refer to Article 32 of the Environmental Impact Assessment Law on the specific 
circumstances of imposing administrative fines on environmental impact assessment institutions, modify the relevant 
provisions of the Regulations on the Management of Environmental Protection of Construction Projects, and clarify 
the specific application situations of administrative penalties such as warnings, notices of criticism, orders for recti-
fication within a specified period of time, confiscation of illegal gains, and prohibition of employment, in order to 
avoid the possibility of rent-seeking by the ecological environment regulatory authorities and their discretion; On the 
other hand, it is necessary to strengthen the connection between different types of administrative penalties from a 
legislative perspective. It can be considered to impose administrative fines or even ban the employment of environ-
mental impact assessment institutions that have repeatedly criticized and been ordered to rectify within a specified 
time limit but have still failed to do so (Ruan Lijuan & Lv Xintong, 2020). 

3.2 Define the nature of ordering restoration to its original state, improve its applicable conditions and 
standards 

To solve the problem of difficulty in applying the order to restore the original state in practice, it is first necessary 
to define its legal nature. There are two main views in China: the theory of administrative orders and the theory of 
administrative penalties. Administrative orders refer to instructions issued by administrative organs and their staff in 
accordance with the law, requiring the lower-level administrative organs and their staff, or requiring administrative 
counterparts to take artificial or non-specific actions. The administrative counterpart shall fulfill corresponding obli-
gations in accordance with the requirements of the administrative order. The administrative order has a coercive force 
and is a remedy for the administrative counterpart's failure to fulfill its obligations. Administrative penalty refers to 
the administrative punishment imposed by the administrative subject on the administrative counterpart who violates 
administrative regulations but has not yet committed a crime in accordance with legal authority and procedures (Jiang 
Ming'an, 2017), which imposes new obligations on the administrative counterpart. The key factor in dividing the two 
is whether there is any sanctioning content (Tu Yongqian, 2015). For the legal liability of coastal engineering projects 
that have not undergone environmental impact assessment, Article 61 of the Environmental Protection Law and Ar-
ticle 31 of the Environmental Impact Assessment Law stipulate that "ordering restoration to the original state" means 
demolishing projects that have already started construction without authorization and eliminating their adverse effects 
on the environment. This is a means of relief for violators to fulfill their unfulfilled obligations in accordance with 
the law to compensate for the losses caused, without imposing new obligations on them, it does not have a sanctioning 
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nature, so its nature should belong to an administrative order. 
The specific applicable conditions for ordering the restoration of the original state involve a game of interests. The 

department responsible for environmental protection supervision and management must weigh multiple interests in 
order to decide whether to order restoration to its original state (Xu Yixiang & Xue Yanhua, 2016). If the coastal 
engineering construction unit actively submits and approves the environmental impact assessment document without 
approval, it indicates that the project will cause significant damage to the marine environment and its ecological 
resources after commencement. At this time, the environmental administrative department cannot choose to apply 
but must order it to be restored to its original state. In addition, people should use the characteristics of environmental 
monitoring to constrain and limit the main responsibility of the executors in the environmental impact assessment 
system, determine the legal responsibility of the subject based on the environmental monitoring results, and then 
determine the punishment intensity of the subject (Xu Qixiang, 2021). 

The applicable standards for restoring the original state should logically have three levels: (1) restoring environ-
mental resources to a state that is completely consistent with their state before they were destroyed. (2) Restore 
environmental resources to a state that is basically consistent with their state before they were destroyed. (3) The 
restoration of the quality of environmental elements to the requirements of quality standards is considered restoration 
to their original state (Wang Canfa, 1997). The marine ecological environment is constantly changing, and it is im-
possible to restore it to a level that is completely consistent with what was before it was destroyed in reality; To 
restore it to the "basic consistency" in the second standard, a clear judgment standard is required, which requires 
exploration and disclosure of the "initial state" in various marine environmental elements, which is too cumbersome 
and difficult; Compared with the first two absolute static standards, the third standard focuses on the evolution of the 
marine environment itself, which is a dynamic and relative judgment standard that is most in line with the actual 
situation of the marine environment. Therefore, adopting the third standard is the most reasonable, that is, as long as 
the damaged marine environment can be restored to the standard of the same type of environment at that time, it is 
considered to be restored to its original state. As for the specific standards, the environmental standards that should 
be restored should be determined based on factors such as the best available technology, types of ecological resources, 
and personal and property safety (Hu Wei, 2014). In addition, an effective responsibility system should be imple-
mented for the personnel involved in the environmental impact assessment system, fundamentally supervising and 
restricting the rights of staff, enabling them to use their power correctly, perform their duties efficiently, prevent face-
saving engineering and other issues that are not conducive to the implementation of the environmental impact assess-
ment system, and severely punish those who make mistakes (Chen Tao, 2018). 

3.3 Increase the subject of criminal responsibility and add new charges 

The Criminal Law of China lacks the accusation of serious violation of the Environmental Impact Assessment Law 
and causing environmental pollution, which cannot meet China's needs for marine environmental protection at this 
stage. Therefore, those who violate the law in the process of carrying out work, are not only limited to assuming 
administrative responsibility but also should increase the punishment according to the actual situation and investigate 
the corresponding criminal responsibility (Zhang Wenyue & Zhang Wenhao, 2023). The intentional or negligent 
provision of false environmental impact assessment documents by the construction unit has serious social harm, and 
it is necessary to limit it through criminal penalties. Therefore, the crime of providing false environmental impact 
assessment reports can be added, and whether it is intentional or negligent, it should bear legal responsibility. In 
addition, the crime of violating the environmental impact assessment system can also be added, which includes all 
behaviors that may violate the environmental impact assessment system during the actual construction of the con-
struction project into the scope of application of this crime, in order to achieve more comprehensive protection of the 
marine environmental impact assessment system. 

4. Conclusion 

At present, there are still difficulties in the application of administrative orders, a lack of corresponding charges, 
and a lack of civil liability in China. These problems hinder the smooth implementation of legal norms for marine 
protection and are not conducive to the protection of the marine environment. Therefore, they can be solved by 
improving the application conditions and usage standards, adding new charges, and increasing civil liability provi-
sions, Thus, while ensuring the sustainable development of the marine environment, coastal engineering projects can 
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be carried out to promote the development of China's marine economy. 
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