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  Abstract 

Administrative penalty is one of the specific administrative acts, whose purpose is 
to standardize the behavior of the counterpart and guide the counterpart of penalty 
to be good. However, due to the personal interest motive, low moral level and 
lack of legal literacy, some administrative law enforcement officials abuse their 
discretionary power and impose administrative penalty on the counterpart of pe-
nalty in violation of legal procedures, which not only increases the litigation bur-
den of the counterpart of penalty, wastes limited judicial resources, and has a neg-
ative social guiding effect. It also tramples on the authority and dignity of the law, 
and will seriously undermine judicial credibility and weaken the government's 
management function. Therefore, it is imperative to enhance the efficacy of ad-
ministrative penalty. This article proposes to investigate the personal legal re-
sponsibility of some administrative law enforcement officials who impose admin-
istrative penalties against the law, improve the moral and legal literacy of admin-
istrative law enforcement officials, regulate the discretionary power of adminis-
trative penalties, directly cancel administrative penalties in violation of legal pro-
cedures, and conduct judicial review of the rationality of administrative penalties, 
so as to seek possible ways to enhance the efficiency of administrative penalties. 
Give full play to the guiding and educational role of administrative penalty, and 
constantly improve and perfect the social management function of administrative 
organs. 
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1. Introduction 

Administrative penalty is one of the specific administrative acts, which imposes sanctions on the counterpart of 
penalty and manages the society on behalf of the state. Only by giving full play to the efficacy of administrative 
penalty can it play a positive educational guiding role in the society. It is an inevitable requirement for administra-
tive organs to carry out administrative penalty legally and reasonably (ZhiYan, 1999). However, nowadays, it is 
found that there are a large number of illegal administrative penalties. Therefore, enhancing the efficacy of admin-
istrative penalty is the due meaning of practicing administration according to law (Li Fusheng, 2003). 

2. The basic requirements of the legality of administrative penalty 

To enhance the efficacy of administrative penalty, we must strictly abide by the principles of administrative law: 
legitimacy, unity of power and responsibility, honesty and trustworthiness. In the process of imposing administra-
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tive penalty, the administrative organ must strictly follow the legal procedures and fully respect the procedural 
rights of the counterpart of penalty, namely, the rights of stating, pleading, being informed, applying for reconside-
ration, instituting a lawsuit, and requesting state compensation. Otherwise, the administrative penalty shouldn’t be 
made and will even be invalid. In addition, the administrative penalty shouldn’t deviate from justice and violate the 
principle of education. 

Legal requirement of administrative penalty takes law as the criterion and constrains administrative rights within 
the scope of fairness and justice. It is an important part of democratic rule of law construction (Xiaoxue Cai, 1994; 
Xiaoxue Cai, 1995).  

Relevant administrative put forward the legitimacy requirements of entity and procedure for the effectiveness of 
administrative penalty (Jiang Bixin, 2021). The general legality requirements of administrative penalty are as fol-
lows: 1. The subject is legal and within the scope of legal authority; 2. The facts and evidence are solid; 3. Legal 
procedures are complied with; 4. Laws and regulations are correctly applied; 5. No obvious impropriety; 6. No 
abuse of power. Because the subject is legitimate and administrative penalty within the scope of legal authority 
should be one of the requirements for the establishment of administrative penalty, we focus on other legal require-
ments of administrative penalty to discuss: 1. Whether the basic illegal facts of the counterpart of penalty are clear 
and whether the main evidence is conclusive; 2. Whether the process of implementing the administrative penalty by 
the administrative organ conforms to the legal procedure; 3. Whether the correct laws and regulations are applied; 4. 
Whether there is abuse of power in the process of implementing administrative punishment and whether there is 
obvious impropriety contrary to the spirit of legislation. 

3. About Illegal administrative penal 

The essence of illegal administrative penalty is the arbitrariness of law enforcement. It can be seen from the 
search of administrative litigation: at present, some administrative law enforcement officials always abuse their 
power, such as executing administrative penalty in the case of insufficient main evidence, arbitrarily violating legal 
procedures and failing to correctly apply laws and regulations. These common problems of illegal administrative 
penalties not only increase the litigation burden of the counterpart of penalty, produce negative social guidance, but 
also trample on the authority and dignity of the law, seriously destroy judicial credibility and weaken the govern-
ment's management function (Yao Ruimin, 2000). 

The common problems of illegal administrative penalty are as follows: 1. The basic illegal facts are unclear and 
the main evidence is insufficient; 2. Procedure of making administrative penalty is illegal; 3. Incorrect application 
of laws and regulations; 4. Administrative law enforcement officials abuse their power and impose obviously im-
proper administrative penalties.  

Therefore, it is very important to explore how to enhance the efficacy of administrative penalty, so as to safe-
guard the basic rights of citizens and defend the dignity of law, make administration by law become the cornerstone 
of the construction of democracy and rule of law. 

4. Potential ways to enhance the efficacy of administrative penalty 

The efficacy of administrative penalty refers to the effect of administrative law enforcement organs performing 
their functions, which is a necessary means to manage the society. The efficacy of administrative penalty is closely 
related to the judicial credibility and the management function of the government.  

Although the current implementation of administrative penalty is difficult to avoid illegal possibility. As an ad-
ministrative law enforcement organ that manages the society and performs its duties on behalf of the state, impos-
ing administrative penalty on the counterpart of penalty should neither violate the due procedure of law nor run 
counter to the legislative purpose and the spirit of law. Therefore, it is imperative to seek ways to enhance the effi-
cacy of administrative penalty. Only by enhancing the efficacy of administrative penalty can we really punish evil 
and promote good and build a harmonious democratic society under the rule of law (Ning Jie, 2003).  

4.1 Investigating individual legal responsibility for wrongful cases  

Due to the motivation of personal interests, some administrative law enforcement officials set up arbitrary fines 
and try every possible way to "open source". Under the influence of individualism, money worship and hedonism, 
they replace the rule of law by the rule of man. The bad motive driven by profit is the root cause of the abuse of 
discretion.  
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According to the relevant law, the administrative law enforcement officials who are directly responsible for the 
illegal administrative penalty should be punished. However, in judicial practice, administrative organs only give 
verbal criticism and education to administrative law enforcement officials who break the law, or even "let them go". 
If the accountability cannot be held according to the national laws and regulations, the administrative law enforce-
ment officials will enjoy the rights granted by the people and act recklessly, then the rights will be like a monster, 
eating away at social fairness and justice.  

State compensation should be matched with the accountability and administrative law enforcement officials 
should assume compensation liability for the illegal implementation of administrative penalty, so as to eliminate the 
arbitrariness of some administrative law enforcement officials when making administrative penalty (Zhang Buhong, 
2020).  

4.2 Improving the moral and legal literacy of administrative law enforcement officials 

In recent years, administrative organs have actively studied the "Administrative Punishment Law" and other re-
levant laws and regulations. For example, the Ministry of Public Security has notified that administrative law en-
forcement officials engaged in the examination of administrative penalty decisions for the first time should obtain 
legal professional qualifications. However, at present, some administrative law enforcement officials are still lack-
ing in legal literacy. They are not familiar with and do not understand various provisions of relevant laws and regu-
lations of their units, which often lead to the bending of the law when making decisions on administrative penalties.  

There are also some administrative law enforcement officials who fail to make basic logical judgment and care-
ful analysis of the legal application, mistakenly identify the nature of the facts, and make serious mistakes in the 
application of laws and regulations. Therefore, to improve the moral and legal quality of administrative law en-
forcement officials is the fundamental measure to eliminate wrong cases and reduce the litigation burden of the 
counterpart of penalty (Yang Shanming, 1996).  

4.3 Regulating the discretion of administrative penalty  

The discretionary power is the administrative organ's choice of a certain limit when making administrative pe-
nalty. Administrative penalty requires "The punishment was proportioned to the crime". However, because the ma-
jority of existing laws and regulations are provisions of principle, judicial practice does not require the elimination 
of the discretionary power of administrative organs, but it is indispensable to regulate the discretionary power of 
administrative penalty.  

Of course, in addition to the personal motivation and legal quality of some administrative law enforcement offi-
cials, on the other hand, the rapid and complex development of modern society has brought unprecedented impact 
on the social order, and because the enactment of laws and regulations inevitably lags behind the social develop-
ment, it is inevitable that some provisions of existing laws and regulations are too abstract to operate (Mu Hao, 
2010).  

Therefore, various standards of laws and regulations should be refined. For example, in "serious circumstances", 
what kind of "serious circumstances" is "serious" should be regulated and what is the criterion of "serious" to de-
termine. In "can be punished", "can" refers to what circumstances can be "punished". In this way, the discretion can 
be limited within the legal and reasonable scope.  

4.4 Directly canceling of administrative penalties in violation of legal procedures  

Although civil law countries divide administrative penalties into revocable administrative penalties and invalid 
administrative penalties according to the degree of violation, common law countries believe that administrative pe-
nalties have no legal effect no matter the entity or procedure violation, and no matter the degree (LiuTao, 2008).  

If the administrative organ is allowed to make a new administrative penalty after completing the procedure. In 
fact, this is a disguised way to destroy the credibility of administrative acts. On the contrary, it will make the public 
conflict with the judiciary and think that the so-called public supervision is a mere sham. After the administrative 
organs can violate the legal procedures countless times to make administrative penalties, they can also obtain 
countless statutory authorization to make administrative penalties.  

And the main facts for making administrative penalty have changed, the administrative organ may take an ad-
ministrative act basically identical with the original administrative act, that is, the administrative organ may take 
another administrative penalty after the basic illegal facts have been ascertained. But in fact, it increases the litiga-
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tion burden of the counterpart of penalty, which makes the legal relationship of the counterpart of penalty in a 
long-term unstable. 

Therefore, the administrative penalty violating legal procedures should be revoked directly, and investigate indi-
vidual legal responsibility for wrongful cases.  

4.5 Reviewing the rationality of administrative penalties  

Since there is no exact judicial review standard for "obviously improper" in relevant law, and "obviously impro-
per" is not a true judicial concept, there are almost no judicial practices in which administrative penalties are re-
voked due to "obviously improper". Obviously, this is not conducive to the regulation of discretion and the ad-
vancement of justice (Huang Xuejiao, 2017).  

Therefore, the judicial review standard of "obviously improper" should be set up. According to the principle of 
reasonable administration, when imposing administrative penalty on the counterpart of penalty, the counterpart of 
penalty should be treated equally, and the counterpart of penalty should not be discriminated. The same situation 
should be handled in the same way, not capricious.  

5. Discussion and Conclusion 

Administrative penalty is an administrative behavior that combines education and sanctions on the counterpart 
who violates the state administrative order. The purpose is to standardize the behavior of the counterpart and guide 
the counterpart of penalty to be good. However, due to the personal interest motive, low moral level and lack of 
legal literacy, some administrative law enforcement officials abuse their discretionary power and impose adminis-
trative penalty on the counterpart of penalty in violation of legal procedures, which not only increases the litigation 
burden of the counterpart of penalty, wastes limited judicial resources, and has a negative social guiding effect. It 
also tramples on the authority and dignity of the law, and will seriously undermine judicial credibility and weaken 
the government's management function. Therefore, it is imperative to enhance the efficacy of administrative penal-
ty.  

First of all, the legal administrative penalty must meet the four basic requirements: first, the administrative organ 
imposing the penalty should have legal authorization; Second, only in laws and regulations, can the counterpart of 
penalty be imposed administrative penalty; Third, strictly abide by the substantive law of administrative legality; 
Fourth, in the process of imposing administrative penalties, they must be carried out in strict accordance with the 
legal procedures for administrative penalties, otherwise no decision on administrative penalties shall be made and 
administrative penalties shall be invalid.  

Then, the administrative penalty of the counterpart should not be unbalanced, deviate from the principle of jus-
tice; nor can we substitute penalty for education, otherwise it violates the principle that administrative penalty 
should be combined with education. It is more important to respect the procedural rights of the counterpart of pe-
nalty, namely, the right to state, defend, be informed, apply for reconsideration, bring a lawsuit, and request for 
state compensation.  

Finally, this article proposes to investigate the personal legal responsibility of some administrative law enforce-
ment officials who impose administrative penalties against the law, improve the moral and legal literacy of admin-
istrative law enforcement officials, regulate the discretionary power of administrative penalties, directly cancel ad-
ministrative penalties in violation of legal procedures, and conduct judicial review of the rationality of administra-
tive penalties, so as to seek possible ways to enhance the efficiency of administrative penalties. Give full play to the 
guiding and educational role of administrative penalty, and constantly improve and perfect the social management 
function of administrative organs. 
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