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Abstract

The director is a crucial operation mechanism in the current legal person system.
In the transaction of legal person, the director's self-dealing behavior means that
the director who has the decision-making power of the company makes use of his
authority to make himself or his stakeholders trade with the company. On the one
hand, because it is contrary to the loyalty obligation of directors and the principle
of honesty and credit in the field of private law, the self-dealing behavior of di-
rectors should be prohibited from the legal or moral point of view. On the other
hand, out of the pursuit of interests and efficiency, the directors with management
authority can make use of the information and authority they have, and trade with

the company as individuals, which can reduce the trading time and exchange for
higher capital flow. In view of the above situation, this paper starts from the basic
theory of directors' self-dealing behavior, reveals its basic legal connotation and
characteristics, analyzes the reasonable basis for its regulation, analyzes the cur-
rent legislative defects, compares the relevant systems outside the country, and
explores the ways to improve this system.
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1. Overview of Company Directors’ Self-dealing
1.1 The basic connotation of self-dealing of directors

Self-dealing of directors is a special form of self-dealing in the Anglo-American legal system. The so-called
"self-dealing” means that the transaction takes place between two or more parties on the surface, but in fact it is
only decided by one party.

Therefore, the connotation of director's self-transaction can be summarized as follows: it means that one party is
the company whose director has the decision-making power, and the other party is the director himself or the per-
son who plays a decisive role in this party's transaction (Robert C Clark, 1991).

1.2 The legal basis for regulating the self-dealing of directors

Since the gradual development of the market economy, all countries have tried to find a balance between effi-
ciency and fairness, legal principle and reason. Therefore, on the issue of directors' self-dealing behavior, from the
initial single strictness to the gradual requirement of balancing individual cases, specific analysis is made. Now, we
are once again studying its regulation. We can't just stick to its violation of directors' obligations or the company's
articles of association and completely ban it. Instead, we should combine its advantages and disadvantages and ex-
plore the reasonable basis for its regulation from its characteristics:
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2. Disadvantages of self-dealing behavior of directors

First, the trading behavior of directors undermines the trading rules of fair competition. From the perspective of
both parties to the transaction, the directors have the decision-making power and grasp the relevant information of
the transaction, and can actually control the transaction plan, personnel, determine the transaction time and exclude
the transaction between the company and other intended partners. Therefore, the director's self-dealing behavior
will make the company lose its independent will and equal status in the transaction, and at the same time damage
the expected interests of the company's cooperation with the third party.

Secondly, the director's trading behavior is that the company undermines the autonomy of the company's will.
Corporate resolution requires that corporate transactions should be based on collective will, and directors are only
the executors of corporate decisions (Zhou Chun, 2019). However, the director's self-dealing behavior is that the
director's will is above the company's and shareholders' wishes, which not only violates the duty of loyalty, but also
involves the affiliated company's violation of the withdrawal system (Article 124 of the Company Law, 2018).
Therefore, the self-dealing behavior of directors deprives shareholders of voting rights, creating potential trading
risks for the company.

3. Benefits of self-dealing behavior of directors.

Subjectively, both employees of the company and independent natural persons are naturally profit-seeking, that
is, seeking the maximum benefit from the existing resources, and selecting the trading partners for the company is
also one of the loyal obligations of directors. On the premise of compensating for the company's interests, it is rea-
sonable for directors to conduct fair transactions with themselves or stakeholders within the scope of their functions
and powers. Objectively speaking, under the same conditions, the directors themselves or the familiar subjects can
greatly reduce the negotiation and performance costs, make the transaction cycle and process more controllable,
and realize the economic value to a greater extent.

Therefore, we can't take a totally negative attitude and measures towards the self-trading behavior of directors,
but should be rational and neutral, seek the evaluation criteria that give consideration to fairness and efficiency, and
establish a perfect regulatory system to protect effective trading while suppressing vicious competition.

4. Problems and Causes of Self-dealing Regulation of Directors

4.1 Legislative defects in the regulation of self-dealing of directors

4.1.1 The scope of application is uncertain.

Throughout the world, it is difficult to make specific restrictions on the scope of directors' self-dealing behavior,
and only the legal boundaries can be drawn. Judging from the existing legal system in China, in terms of transac-
tion subject, the legislation does not give a standard for the identification of directors' interested parties; (Li Jianwei,
2007). In terms of transaction content, legislation is vaguely defined as an act that harms the company's interests; In
terms of transaction form, only the contract or transaction is signed without the approval procedure or in violation
of the Articles of Assaciation, and other acts violating the obligations of directors are used as the basic terms, but
there is no explanation as to whether agreements, invitations, promises and other acts are included; In terms of
trading time, if it is limited to the tenure of directors, can it still be regarded as the self-trading behavior of directors
if the directors make use of the convenience before leaving office to complete the post-departure transactions? The
law does not clearly define the scope of application, which leads to the phenomenon of different judgments for the
same case in practice.

4.1.2 The approval system is imperfect.

In order to prevent monopoly, the company's expression of will should come from the decision-making organs
through standardized procedures. First of all, as far as the subject of approval is concerned, compared with the for-
eign two-tier management mode-the board of directors and the shareholders' meeting or the board of supervisors
jointly manage, the decision-making power of major issues of our company is stipulated in the articles of associa-
tion or decided by the shareholders' meeting. Secondly, as far as voting avoidance is concerned, only when the
company provides guarantee for shareholders or actual controllers in China. Or a resolution of the board of direc-
tors of a listed company, (Article 16 of the Company Law, 2018). Directors involved in interests need to recuse
themselves. However, the company's interest transactions are far more than that. The restrictions of the articles of
association are not trivial, and the shareholders' meeting cannot be held frequently. At this time, the approval sys-
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tem may be ineffective.

4.1.3 The legal consequences are unclear.

First of all, the law of our country has not made a clear response to the problem of the effectiveness of directors'
self-dealing behavior. If the act is in line with the principle of fairness and benefits the company, whether the com-
pany's post-ratification is effective or not and the burden of proof on the validity of the claim are not supplemented
by the law. Secondly, on the issue of relief channels, the Company Law only stipulates that companies can claim
the right of classification and the right of claim for damages, but the scope of compensation responsibility and the
burden of proof are not clear, which makes the relevant clauses difficult to operate in practice.

4.2 The reasons for the existence of the problem

At present, the research on the related content of director self-dealing in China is not in-depth, and there are dif-
ferent views on its nature, effectiveness and relief.

First of all, there is little theoretical research on self-dealing of directors. Scholars widely believe that it is a
branch of related party transactions, but in fact, related party transactions refer to the company and its affiliates.
Both parties have equal legal status in name, but the final decision is made by the affiliates. However, as far as the
related legislation and research of related party transactions are concerned, the main body of related party transac-
tions is more inclined to the company and shareholders or related companies than the insiders such as directors and
executives.

Secondly, there are different opinions on the effectiveness of the act. There are mainly the following mainstream
views. The first view is that the act is invalid. According to the provisions of the Civil Code on the validity of acts,
the act of a director who violates the prohibited provisions of the law to trade with the company is invalid (Article
153 of the Civil Code, 2020). The second view is validity: according to the legislative purpose, a director's duty of
loyalty and diligence is deemed valid as long as it does not harm the legitimate rights and interests of the company
(Yu Chen Yuan, 2019). The third view is autonomy of will. The law only stipulates the obligations of directors in a
general way, and the effectiveness of specific actions is determined to be within the scope of the company's dispo-
sition. Under the principle of autonomy, no matter whether the company makes a profit or not, the company implies
or approves the self-dealing behavior of directors, then the law does not deny its effectiveness (Wang Yanmei)
Different legal consequences will result from different validity determinations.

5. The overseas investigation and analysis of directors' self-dealing behavior.

China's "Company Law" was promulgated late, so compared with the staged development of the An-
glo-American legal system, our country has not made in-depth theoretical research on it (Zhou Daishun). Compared
with the comprehensive legal regulation system of civil law system, China's legislation on this behavior is even
more inadequate. Market economy is an inherent law, so China can learn from other countries' legislation to make
up for the defects of the legal system of directors' self-dealing behavior.

5.1 The relevant legislative investigation of the Anglo-American legal system

The legal regulation of directors' self-dealing behavior in Anglo-American law system goes through three stages.
First of all, at the stage of common law, the countries of common law system hold a negative attitude towards this
behavior, on the grounds that the self-dealing of directors is an abuse of power, which is contrary to the obligation
of loyalty and diligence, and the independent behavior of directors is not a common behavior of the company, and
it has no impact on the company (Lou Jianbo, Yan Hui, Zhao Yang). Secondly, in the equity stage, with the emer-
gence of the free market, the principle of fair trade has been implemented in practice (Paul Davis, Sarah worthing-
ton, Principles of Current Company Law). At this time, it is not in the interests of the company to imprison this be-
havior with rigid legal regulations. Therefore, the judge confirmed in the form of case law that the director's
self-dealing behavior can be regarded as effective under special conditions: first, the judge formed an inner convic-
tion that after reasonable examination, the two parties to the transaction met the fair standard; Second, the compa-
ny's decision-making organs approved according to special procedures; Third, this behavior is not illegal or invalid
(Wang Baoshu, 2002). Finally, statutory law has become one of the legal sources of the Anglo-American legal sys-
tem, so the regulation of directors' self-dealing behavior has gradually become codified. Taking the British Com-
pany Law as an example, it specifies in detail the disclosure obligations and avoidance rules of directors in
self-dealing of directors, as well as the accountability of relevant directors, including the penalties for damages and
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return of interests (Article 8.31 of Model Business Corporate Act, 1984).
5.2 the relevant legislation of the civil law system.

The civil law system has its own fixed regulation system for the regulation of directors' self-trading. In Germany,
the treatment of this behavior is based on the principle of general prohibition, with the exception of validity. Article
86 of German Commercial Law stipulates that the directors, as commercial agency people, are obliged to be dili-
gent and faithful. Any transaction should be informed to the operators in time, otherwise the signed agreement will
have no legal effect (Ge Weijun, 2017). At the same time, Germany adopts the two-tier management mode of the
board of supervisors and the board of directors to overcome the arbitrary control of directors and avoid the GAI of
the law. According to Article 89 of the German Law on Joint-stock Companies, the company can only provide
loans to directors and their stakeholders after the approval of the board of supervisors (German Commercial Com-
pany Law). However, the German law does not stipulate the company's right of ratification and the right of cancel-
lation when the directors do not fulfill their obligations.

Compared with Germany, France's legislation on directors' self-dealing behavior is more perfect and standar-
dized, and the French Commercial Company Law(French Commercial Code) The legal regulation of this behavior
is still adopted up to now, for example, the approval authority, scope of application and exceptions, the disclosure
obligation of directors, the voting avoidance rules, the approval procedure, the exercise of revocation right and the
absolute prohibition, so as to construct a complete legal system from risk avoidance to actual relief.

6. Suggestions on improving the regulation of self-dealing of directors.
6.1 Defining the applicable scope of directors' self-trading

First of all, legislation should clarify the scope of the subject. The word "self-dealing" is widely interpreted in all
countries, and the indirect self-dealing behavior is included in the scope of applicable subjects (Article 8.60 of
American Standard Commercial Company Act). The combination of generalization and enumeration is adopted to
clarify the subject scope of directors' self-trading behavior, and to reduce disputes when pursuing legal responsibili-
ties.

Secondly, legislation should reasonably define the scope of transactions. The author believes that, in addition to
the strict prohibition of guarantee and loan, we can refer to the relevant provisions of civil juristic acts, clarify the
content, manifestation and trading time of the transaction, enrich the legal connotation of the transaction, and pro-
vide sufficient legal support for practice.

6.2 Establish a strict approval mechanism.

Ensuring procedural justice can realize substantive justice to the maximum extent, and then constructing a strict
prior approval mechanism can avoid the risk of directors' self-dealing behavior transferring to the company to the
maximum extent. | think we can start with the approval authority and challenge rules:

6.2.1 Set up multiple approval authorities.

The author thinks that the establishment of the company approval authority can learn from foreign corporate go-
vernance models and coordinate the functions of the board of directors, the board of supervisors and the sharehold-
ers' meeting. For example, the self-dealing behavior of directors involved in non-significant matters is supervised
and implemented by the board of supervisors after the shareholders' meeting votes, and the directors should fulfill
their disclosure obligations in time and cooperate with the supervision; If major interests or complicated
self-dealing behaviors are involved, the approval right can be jointly exercised by the shareholders' meeting or the
board of directors, so as to form an effective supervision and restriction on the directors.

6.2.2 Improve the withdrawal rules of directors.

At present, there are not many regulations on the withdrawal of directors in China, and even if the directors
themselves withdraw, their influence in the company will affect the decision-making (Shi Tiantao, 2019). Therefore,
legislation expands the situation of avoiding voting and excludes the influence of directors on the formation of res-
olutions.
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6.2.3 Formulating reasonable examination standards.

In view of the two-sided behavior of directors' self-trading, it is completely forbidden to violate the market trad-
ing rules, and it is inevitable to make value choices when examining this behavior in practice. Therefore, determin-
ing the fair standard is the key to building its legal framework.

6.3 Reasonable distribution of burden of proof

In practice in China, the violation of procedural rules by directors' self-trading behavior is mostly reflected in the
fact that directors have not fully fulfilled their disclosure obligations or their trading behavior has not been autho-
rized, which leads to directors evading the company's right to know in the process of expressing their intention.
When a director violates the procedural rules and deliberately conceals the real situation for self-trading, it is ob-
viously inconsistent with the principle of fairness if the traditional principle of proof is adopted. In my opinion, the
burden of proof should be readjusted at this time: when the director's self-dealing behavior goes through the ap-
proval procedure and the company claims compensation, the company should prove the existence of unfair matters
and the losses caused by the behavior; If the act is concealed or unilateral, that is, without approval procedures or
the directors fail to fulfill their disclosure obligations, the directors should prove the fairness of both parties to the
transaction and the benefits brought to the company.

6.3.1 Improve the damage assessment mechanism

Both parties have strong subjectivity and purpose in the transaction, and the directors and the company will hold
different opinions on the fair standard. Therefore, the author believes that the self-dealing behavior of directors who
violate the procedural rules is not of course invalid. As long as the directors disclose it in time and the company
makes an effective ratification in time, the evidence provided by the directors does not damage the company's rights
and interests and does not bring the company benefits under the same trading conditions, it can be regarded as sub-
stantial fairness.

6.4 Clarify the legal consequences and improve the remedies.

6.4.1 Clarify the company's right of cancellation.

According to the principle of autonomy of will, the company can ratify the self-dealing behavior of directors who
violate the procedural rules but meet the standard of "fair trade". Similarly, if the company proves that the director's
behavior harms the company's interests and does not meet the standard of trading, the company can also request to
cancel the self-dealing behavior of directors, which has no effect on the company.

6.4.2 Improve the protection mechanism of bona fide third party.

In the self-dealing of directors, the two parties are the company, the directors and their stakeholders, among
which there are few direct bona fide third parties. However, in rare cases, when the counterpart can prove that he is
bona fide, he can refer to the unauthorized agency system and advocate that the directors and their own actions are
effective. If the company exercises the right of cancellation, it can ask the directors to continue to perform or com-
pensate for the losses, so as to protect their legitimate rights and interests.

6.4.3 Improve the accountability system of directors.

At present, the legislation only generally stipulates the obligations of directors, and it is not enough for the di-
rectors to return the proceeds when they engage in sexual acts prohibited by Article 148 of the Company Law. First
of all, the scope of compensation for losses should be clear. The author believes that compensation should not only
include the direct losses caused by the transaction, but also calculate the expected benefits under the normal trans-
action between the transaction and other partners. Secondly, the right to claim damages does not only belong to the
company. When the company is lazy in investigating the directors' responsibilities and damages the legitimate
rights and interests of shareholders and creditors, the interested parties can bring a lawsuit on their behalf. Finally,
the company can set punishment measures in the articles of association, such as freezing the equity, providing
guarantee for the potential risks transferred, and detaining the company to prevent the directors from trading them-
selves again.

Tag

Under the background of free economy, there are more and more types of trading behaviors. Behind each com-
plex trading behavior, there are rationality and risk of its existence, and the self-trading behavior of directors is one
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of them. If directors are allowed to exercise control rights, in the long run, orderly trading rules and fair competition
trading environment will inevitably be destroyed; If it is completely banned, the flexibility of trading behavior will
be limited, and it will not conform to the development law of market economy. Therefore, we should build a set of
reasonable, complete and standardized regulation system through in-depth research in this field, taking into account
the benefit value of this behavior and the fair value of the transaction, and balancing the authority of directors and
the interests of the company to the maximum extent.

At present, the regulation of directors' self-dealing in China is not complete, and it is inevitable that the legal
rights and interests will be difficult to protect in practice if there is no law to follow. In the future, this behavior will
inevitably appear in various forms. Based on the consideration of the above problems, we should analyze the cur-
rent research situation, accumulate theoretical basis for establishing and perfecting relevant legal norms and securi-
ty systems, and build a market economy system in line with contemporary Socialism with Chinese characteristics.
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